SAJTHERN UTAH WLEHRNESS ALLI ANCE
| BLA 99-329 Deci ded Decenber 16, 1999

Appeal froma decision of the Bureau of Land Managenent granting a
mni numinpact permt for filmng on Federal land in Wah. EA UI-070-99-33.

Afirned.

1 Federal Land Policy and Mainagenent Act of 1976:
Applications--Federal Land Policy and Minagenent Act
of 1976. Applications: Mninumlnpact Pernt

An application for a mninuminpact permt to
conduct filmng activities on Federal |and pursuant
to43 USC 8§ 1732 (1994) and 43 CF. R § 2920. 2-
2(a) is properly granted where the proposed use is
in confornance wth B.Mpl ans, policies and
prograns, |ocal zoning ordi nances and any ot her
requirenents, and wll not cause appreci abl e danage
or disturbance to the public |ands, their resources
or i nprovenent s.

APPEARANES W Herbert MHarg, Esg., Mwab, Uah, for Southern Uah

Wl derness Alliance; David K Gayson, Esq., Gfice of the Held Solicitor,
US Departnent of the Interior, Salt Lake Qty, UWah, for the Bureau of
Land Managenent .

(A N ON BY ADM N STRATT VE JWDEE THRY

Southern Wah Wl derness Aliance (SO or appel | ant) has appeal ed the
My 5 1999, Decision Record and Hnding of No Sgnificant Inpact (ORFONS)
by the Held Mnager, Price (Uah) Held Gfice, Bureau of Land Managenent
(BLMor respondent), which granted approval to DreanVérks Production LLC
(Dreanverks) for 14 days of set-up, filmng of Gal axy Quest, and restoration
during the period My 6-24, 1999, on Little WId Horse Bench. This area is
near Gblin Valley Sate Park, Uah, and has simlar uni que geol ogi c
f eat ures.

B_LMprepared an Environnental Assessnent (EA) for the project and
issued a FO\. Inits My 5 1999, R B.Mconcl uded, at page 2, that:

Activities associated wth the proposed action woul d not
cause any additional inpact as to what is currently occurring.
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\ehi cl e and equi pnent use woul d be confined to exi sting access
roads, trails and routes, and contai ned conpl etely wthin the
area outlined for filmng. As previously stated, the areais
wthin tw wlderness proposals. The proposed action woul d have
a tenporary inpact on the natural ness, solitude and opportunity
for primtive recreation present wthin the area. Any short
terminpacts woul d cease when the proposed action i s conpl ete.
The proposed acti on woul d have no negative inpact on the | ong
termviability of these wlderness characteristics. No
irreversible or irretrievable coomtnent of resources woul d
occur. The reclanati on associ ated wth the proposed action

coul d provide a positive inpact to these wlderness characters
by inproving the natural appearance of the site. The proposed
action woul d not inpact any federal |y desi gnated w | der ness
area, Wlderness study area or an associated area wth a simlar
proposed action. Nor woul d the proposed acti on negat e
elighbility of the lands for future wl derness desi gnati on.

(CRat 2) BMstated the rationale for its decision approving the project,
as fol | ons:

The rational e to approve the preferred acti on was
prinarily based on the anal ysis of the environnental inpacts
presented i n the attached environnental assessnent as nodified
inthis decision record. The proposed action was determined to
be mninally inpacting inthat it is in confornance wth the
land use plan, BLMpalicies and prograns, and woul d not cause
appr eci abl e danage to the public lands their resources or
i nprovenents. (43 R 2920.2-2). The conpany has i ncor por at ed
avariety of neasures into the proposed action to mtigate
potential inpacts fromthe project. The positive inpacts from
the proposed action outwei gh the minor environnental inpacts the
proposed acti on woul d cause. The proposed action woul d not
inpact existing wlderness characteristics so as to negate the
elighbility of the lands for wlderness designation in the
future.

(Rat 3.)

Appel lant filed its Notice of Appeal on June 4, 1999, after the
filmng and initia restoration had been conpleted. Reseeding is the only
restoration activity renaining, and this nust anait appropriate seasonal
conditions. n Septenber 13, 1999, B Mfiled a Mtion to O smss the Appeal
as Mot (Mtion). B.Mclains that the activity conpl ai ned of had al ready
taken pl ace and the area had been rehabilitated before appellant filed its
Notice of Appeal. (Mtionat 3.) B.Mfurther clains that appellant is
seeki ng to have the Board i ssue an advi sory opinion on a case which i s noot.
| d.

Inits Response, appellant argues that the fact that the filmng

activities occurred before appel lant had an opportunity to appeal, and that
the sane issues raised in this appeal are capable of recurring, are the
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reasons that this appeal should not be dismssed as noot. (Response at 3.)
dting Southern Uah Wlderness Alliance, 111 | BLA 207 (1989), and Gl orado
Environnental Galition, 108 | BLA 10 (1989), where the chal | enged activity
al so took place before appel lant could appeal, UM clains it is directly
chal l enging this permt under the "mni numinpact” regul ati ons whi ch pl aced
this decisioninto full force and effect. (Response at 4-5.) Appel | ant
states that the DreanVdrks filmng project did not neet the requi renents of
the regul ati ons and shoul d not have been issued as a mini numinpact pernmt.
(Response at 5, citing 43 CEF R 8§ 2920.2-2(a).) Appellant clains that

unl ess this Board reviews the nerits of the appeal, simlar filnmng
activities nay inproperly be approved under the mini numinpact regul ation.
(Response at 5.)

Appel lant clains that the fil mproposal did not conformto the BLM San
Raf ael Resour ce Managenent H an (RMP) because the filmng actions "woul d and
di d cause appreci abl e danage” to the public resources. (SRat 6.)
Referring to 1993 BLMInstructi on Mnorandum(IM No. 94-59 (expired in
1994), appellant clains that the conclusion that this project was a mini num
inpact project violated guidelines contained therein. (Response at 6; SR
at 7-9.) Mreover, appellant argues, the Wah Sate Gfice shoul d have
reviewed this proposal because, followng an April 15, 1999, Solicitor's
nenorandumto the tah Sate Drector, "BLMhas i npl enented a revi ew
procedure that requires field offices to process and/or track actions
proposed on such lands through the Sate Gfice.” (Response at 7.)
Fnally, appellant states it is not confident that BBMw Il hol d Dreanvérks
torestoring the area to a condition where no i npai rnent has occurred.
(Response at 8.)

The authority for BLMto consider the DreanVdrks fil mng proposal
arises under section 302 of the Federal Land Policy and Minagenent Act of
1976, 43 USC 8§ 1732 (1994). The area enconpassed by the permt
applicationis located on | ands admnistered by the BBMs FRrice Held Gfice
wthin an area outlined and nanaged by the San Rafael RW.  The RWP
authorizes a variety of land use actions on this land, and permt requests
are considered upon application. (EAat 1.B) The location of the filmng
siteisinT 26 S, R 11 E, St Lake Mridian, and conprises several
snal | sites, not exceeding 10 acres, wthin a 26.6 acre parcel wthin the
FEME/sand NWaE4of sec. 7. (EAat 11.B) The areais located wthin an
area zoned by Ewory Qunty, UWah, for mning and grazing, and the EA
determined the project woul d not adversely affect these objectives. (EA at
I.C) BMfound that no wthdrawal s or specific nanagenent prescriptions
[imt use on the parcel in question, and appel lant has pointed to none. The
proposed action on the permt application was placed on the UWah
Environnental Notification Bulletin Board, for review on Mrch 29, 1999.
Se [Rat 4

As aninitia natter, we note that the DreanVérks project did not
inpact "any federal |y designated wlderness area, wlderness study area, or
associ ated area wth a simlar proposed action.” See CRat 2. Wile the
area concerned was identified as having certain wlderness characteristics
inthe 1999 wlderness reinventory (EAat 111.B), the EA prepared fol | ow ng
this proposal found that the project would be "mninal |y inpacting” in
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that it would "not cause appreci abl e danage” to the public lands or their
resources. Sce CRat 3. dnce the area was al ready heavily disturbed by
canpi ng and of f-hi ghway vehicle (OQ4) use, a DreanVérks crewwas required to
clean up the site prior to the arrival of the filmng crew Fre rings,
refuse, and graffiti were renoved and GV tracks and trails were raked out.
(EAa I1.B)

The activities undertaken by DreanVérks as aut hori zed by the pernmt
included, inadditionto site cleanup prior to filmng, set design and
construction, equi pnent and vehicle parking, filmng activities, and site
cl eanup upon conpl etion of filmng. Existing and devel oped access roads
only were used inthis project. (EAat I11.B) The authorization approved 7
days for site cleanup and setup, 4 days for filming, and 3 days for cl eanup
and reclamation. (CRat 1.) The permt was subject to a reclanati on bond
of $20,000, and required liability insurance in the anount of $1, 000, 000.
(CRat 3.) Mtigation and nonitoring were specific and extensive and
included a third party nonitor who supervised activities associated wth the
clean-up and construction crews on a bi-daily basis. Two nonitors were used
onadaly basis during al live filmng activities and were avail abl e on-
site on a 24-hour basis. Any changes to the proposed action had to be
brought to BLM and the third party nonitor had no authority to approve
substantive deviations fromthe proposal. (DRat 3-4.)

Envi ronnental | npact Satenent Environnental & BEngi neering Gonsul ting
(B conducted all third party nonitoring and filed its HImNMnitoring
Report (Report) wth BLMupon conpl etion of the project. The Report noted
that all disturbed sites have been scarified using a snall tractor wth a
drill plowto renove hard packed areas and a harrowto groomthe entire
disturbed site |l eaving exi stent vegetation. (Report at 6-7.) Narrow areas
where foot travel disturbance existed were hand raked. Al of the 10 acres
utilized by DreanlVdrks, as well as an additional 10 acres of preexisting
di sturbance, were scarified and included in the total area rehabilitated.
HSwas scheduled to revisit the site in ctober 1999 to reseed and to
contour the scarified sites. 1d. at 7.

The gravanen of appellant’'s conplaint is that this was not an
appropriate action for the "mni numinpact” regulation set out in 43 CER
§ 2920.2-2(a). S nce that regulation places decisions into full force and
effect, appellant argues that wthout an opportunity to reviewthe
determination in this case, even though the action is conpl ete, appellant
wll be effectively precluded fromneani ngful reviewin future cases where
the mini numinpact regulationis simlarly msapplied. Therefore, it
argues, the Mition to Osmss should be denied. Bothinits Satenent of
Reasons and in its Response, appel | ant provi des no evi dence of specific
environnental violations or concerns other than the all eged nmisapplication
of the mninuminpact regulation at 43 CF. R § 2920.2-2(a).

It is well established that the Board wll dismss an appeal as noot
where, subsequent to the filing of the appeal, circunstances have deprived
the Board of any ability to provide effective relief and no concrete purpose
woul d be served by resol ution of the issues presented. Vést Mrginia
H ghl ands Gonservancy, 149 |BLA 106, 114 (1999); Jack J. Gynberg, 88 IBLA
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330, 335 (1985); Douglas MFarland, 65 IBLA 380, 381 (1982); John T. Mrtha,
19 IBLA 97, 101-102 (1975). Relying on this standard, however, we have
declined to dismss an appeal on the basis of nootness where, as in the
judicial context, it presents an issue which is "capabl e of repetition, yet
evading review" (Southern Pacific Terminal @. v. Interstate Gonmerce
Gmmssion, 219 US 498, 515 (1911)), especially in circunstances were the
B.Mdecision is placed by Departnental regulation into full force and effect
pendi ng resol ution of the appeal, and action is taken pursuant thereto
before the Board can act on a request for a stay or otherw se reach the
nerits of the case. Yuna Audubon Society, 91 IBLA 309, 312 (1986), and
cases cited therein.

V¢ have held that to dismss an appeal presenting potentially
recurring i ssues on the basis of nootness initially deprives the appel | ant
of the objective admnistrative reviewto wichit is entitled and nay
utinately preclude any admnistrative reviewin such circunstances.
Rather, the better approach is to address the issues presented, thereby
affording suitabl e admnistrative reviewand provi ding the necessary
direction to BLMin such likely future cases. That is the situation here.

[1] Inthe present case, we find that the filmproject is reasonably
one for vhich 43 CFE R § 2920.2-2(a) nay apply. That regul ation authorizes
i ssuance of a mni numinpact permt if "the proposed use i s in confornance
wth Bureau of Land Managenent pl ans, policies and prograns, |ocal zoning
ordi nances and any other requirenents and wll not cause appreci abl e danage
or disturbance to the public |ands, their resources or inprovenents.” 43
CER §2920.2-2(a). SUM's S(Rfails to denonstrate that the OreanVerks
proposal did not conformto the San Rafael RW. FRather, the BEAnotes that a
variety of land uses are authorized for this area. Se EAat |.B SUMA
does not attenpt to refute that the "RMP allows that a variety of |and use
actions, including permts,” on the subject lands, or that "[n]o wthdrawa s
or specific nanagenent prescriptions [imt use on the parcel in question.”
Id. Rather, SO states that allowng the project to go forward on 10 acres
of soils inthe area "cannot be in confornance” wth the fact that the RW
designated soils inthe area as "critical." (SRat 6.) SJWKSs belief that
it "cannot be" that B.Mallows permtting on a site containing "critical
soils,"™ wthout citation to the RWP, does not refute that the RWP al | ows
just that -- permitting on a case by case basis in the judgnent of BLM
LVIMR's comentary is an insufficient basis upon which we woul d reverse BLM's
conclusion that the limted-duration permit is in confornance wth the RWP.
See Uah Trail Michine Association, 147 | BLA 142, 144 (1999) (burden upon
appel lant to denonstrate, by a preponderance of the evidence, that BLM
coomtted a nateria error in authorizing use of newtrail); John Dttli,
139 IBLA 68, 77 (1997) (sane wth respect to right-of-way). Uhlike the
cases appel lant cited in its Response, the actions proposed in the permt
application did not violate "nanagenent franework plan® provisions as in
Southern Utah Wl derness Assoc., 111 IBLA at 212, nor did B.Mfail to
consi der the potentia cumilative inpacts of the filmng activities in
conjunction wth other proposed and existing activities inthe area as in
@l orado Ewironnental Galition, 108 IBLA at 17.
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The DreanVdrks project clearly was not one whi ch woul d cause
appr eci abl e danage or disturbance to the public lands or their resources.
The area permtted was snal |, approxinately 10 acres, wthin an area whi ch
already exhibited significant disturbance and littering, apparently by
canpers, bikers, and QW enthusiasts. The cleanup initiative provided for
inthe permt and its stipulations, and carried out by DreanVdrks before and
after the spatially and tenporally limted activity, resulted in the
restoration of the natural |andscape as well as the val ues whi ch SUM
purports to represent.

Nor can we find any deficiency in BLMs assessnent of possibl e
environnental concerns. It is well established that a BLMdecision to
proceed wth a proposed acti on, absent preparation of an environnental
inpact statenent, wll be held to conply wth section 102(2)(Q of the
National Environnental Policy Act of 1969 (NEPA), 42 US C 8§ 4332(2)(Q
(1994), if the record denonstrates that BLMhas, considering all rel evant
natters of environnental concern, taken a "hard | ook” at potential
environnental inpacts, and nade a convinci ng case that no significant inpact
Wil result therefrom or that such inpact wll be reduced to insignificance
by the adoption of appropriate mitigation neasures. National Widife
Federation, 151 IBLA 66, 76 (1999), and cases cited. An appel |l ant seeking
to overcone such a decision nust carry its burden of denonstrating, wth
obj ective proof, that BLMfailed to consider adequatel y a substanti al
environnental question of material significance to the proposed action or
otherwse failed to abide by section 102(2)(Q of NBPA Southern Uah
Wl derness Alliance, 127 IBLA 331, 350, 100 I.D 370, 380 (1993), and cases
cited Inour reviewof the EAinthis case, we find that BLMhas taken a
"hard | ook" at the potential inpacts of the proposed action and that SUM
has failed to establish any NEPA viol ation.

W al so find no basis to reverse in appellant's reliance upon a 1993
IMthat |apsed by its own terns in 1994, nearly 5 years before this proposal
was submtted. To be clear, this IMNo. 94-59 woul d have, if in effect and
binding on all BLMoffices, prohibited BLMfromissuing the DreanVérks
permt as a mninuminpact permt. That |Mstates unequivocal |y that

filmng or video activity is nore than mni numinpact under any
one of the foll owng conditions:

a Location Variabl es

1. Wen any sensitive habitat or species nay be i npact ed.

* * * * * * *

b. Activity Variabl es

1. Myjor use of pyrotechnics * * *,
3. ke of explosives * * *,
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5. Dsturbance * * * to * * *,
b. Sensitive soils.
6. e of Heavy Equi pnent.

(IMNo. 4-59 at 1.) Inaddition, the IMgoes onto state that inpacts are
nore than mninal if helicopters are authorized to fly lower than 1,000 feet
in Gngressional |y Proposed WI derness Areas. 1d. at 2.

Wre this IMto be binding on BLM the permt issued here coul d not
have been consi dered one to have "mini numinpact” as required in 3 CF R 8§
2920.2-2(a). Dreanvdrks fully intended to use pyrotechnics, expl osives, a
hel i copter bel ow 1,000 feet, and artificial "rain," as well as heavy
equi pnent. But, as BLMcorrectly points out, that IMexpired. (BM
Response at 4.) Wiile B.Mappears to concede that sone BLMof fi ces conti nue
to enpl oy the standards stated in the IMto nake "nini numi npact”
determnations, id., BLMcoul d have incl uded such standards in the BLM
Minual but has not done so. Accordingly, we wll not reverse BLMfor
failure to adhere to an expired | M

Nor wll we construe the regulation to define "non-mninal inpacts" as
stated inthe IM Wiileit is truethat the IMdefined mninal inpacts to
excl ude sone of the uses permitted here, had it wanted to do so pernanently,
BLM coul d have done so by incorporating such definitions inits regul ations
or Mnual. It ddnot. Ve wll not bind BLMto construe its regulation to
incorporate the definitions inthe expired IM lest its failure to reissue
the IMcane fromsone concerns wth its application that BLMwanted to
avoi d.

That |eaves us to reviewthe inpacts under the terns of the
regul ation, as we did above. BEven considering the activities planned by
DreanVdrks and referenced in the IM we cannot reverse BLMon the facts of
this case. SUM does nothing to denonstrate clearly that the inpacts were
other than mninal in fact. The helicopter did not take off or land on
Federal land, nor did SUM adequatel y explain howthe tenporary use of
protected pyrotechnics or vehicles by DreanWdrks, foll oned by significant
mtigation and clean-up, would naterially affect the soils any nore than the
i ncreasi ng vehi cul ar use by the public (see EAat 1V.B), which affords no
mtigation and creates such adverse inpacts as graffiti and trash. (EA at
[1.B) SJUM s charges about inpacts appear to be derived fromthe 1 Mal one,
rather than a significant inpact which actual |y happened or created a worse
result than the status quo on other than a very tenporary basis. Certainly,
the pictures of post-filmng mtigation efforts do not sustain SU¥K s
cl ai ns.

Because the 1 Mdoes not bind BMat this tine, BLMis left to decide
inits discretion wien a mninal inpact permt is allowed. The Departnent
isentitledtorely onthe reasoned anal ysis of its experts in natters
wthin the realmof their expertise. Vést Gw Geek Permittees v. BM 142
| BLA 224, 238 (1998); K ngs Meadow Ranches, 126 1B.A 339, 342 (1993); Ani nal
Protection Institute of Anerica, 118 IBLA 63, 76 (1991). Aparty
chal l enging BLMs DR FONS nust do nore than offer a contrary opi ni on; an
appel l ant nust show by a preponderance of the evidence that BLMerred when
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col lecting the underlying data, wien interpreting that data, or when
reaching its conclusion, and not sinply that a different course of actionis
available. Aninal Protection Institute of Anerica, supra, and cases cited
therein. Mre professional disagreenent voi ced by appel | ant does not
suffice to establish error in a determnati on nade by an expert BLMrevi ew
teambased upon all available data. See, e.q., Rddl e Ranches, Inc. v. BM
138 IBLA 82, 85-86 (1997).

Wth regard to appellant's claimthat Sate Gfice reviewd d not
occur and that this violated Departnental policy, the record reflects
otherwse. O April 20, 1999, for exanple, Foger Zortnan of the Uah Sate
Gfice coordinated by nenorandumon the permit application and arranged a
conference call wth Geg Thayn and Don Banks of the Sate Gfice and
R chard Minus, TomRasnussen, and Mrk Mickiewcz of the Price FHeld Gfice.
The purpose of the coordination was "to correct any deficiencies in the NEPA
process/ docunent ation and al l ow Ul to exercise its del egated authority in
admnistering the action.” (Roger Zortnan nenorandumdated April 20, 1999,
at 1.) Vfindthat the spirit and intent of the Aoril 15, 1999,
Slicitor's Mnorandumrel i ed upon by appel | ant has been conplied wth.

To the extent not specifically addressed herein, the appellant's ot her
argunent s have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned. Respondent's Mition to Dsmss is denied as
noot .

Janes P. Terry
Admini strative Judge

| concur:

Li sa Henmer
Admini strative Judge
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